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. : DEATH BENEFIT 
fame: The problem presented to the St. Louis Court of Appeals of 
: Missouri in the case of Wilkins v. Metropolitan Life Insurance 
ee e Company, reported at {[ 502,611, raised the question of whether or 
amount See : not a policy lapsed for non-payment of premiums and continued as 
overed RS extended insurance, also continued the accidental death benefit. The 
es, and ea two policies involved had been issued without the additional benefit, 
a but subsequently the insurer granted such benefit to be payable 
while the policies were in force and “while premiums are not in 
default beyond the grace period specified” in such policies. The 
g from policies had lapsed four years prior to the insured’s death, but con- 
by the : tinued in force as extended insurance at the date of death. The 
was a Please Route to: insurer paid the ordinary death benefit, but denied liability for the 
$ com- accidental death benefit. 
Inc, v. 
tail Majority Opinion 
denied The nonforfeiture statutes which govern the rights of the plain- 
in the : tiff provide that the amount of extended insurance shall be the 
N. D. : amount as specified in the policy, but never less than the face amount 
ons of ® less unpaid indebtedness, and that, if the insured shall die within the 
tem of # period of extended insurance, the insurer shall be required to pay 
eee <= the amount of the policy the same as if there had been no default 
- y. : in the premiums. The majority of the court concludes that the 
senieadl amount of insurance to be extended is the face value of each policy 
ng for which is commonly understood to be the amount payable as straight 
welt 3 life insurance exclusive of additional benefits. The court, therefore, 
Is the holds that the face value of these policies did not include the acci- 
Gregg, dental death benefit although said benefit was measured by such 


value. A further indication that this was so was the fact that the 
additional benefit was payable when death occurred as the result of 
an accident while the policies were in force and the premiums not 
in default. It is a necessary antecedent of extended insurance that 
there be a default in premium payments. 


Question Certified to Supreme Court 


A dissenting opinion contends, however, that the nonforfeiture 
statutes were not intended to be construed to bring about a forfeiture 
of the additional benefits when a policy lapsed and was continued 
as extended insurance. The dissenting judge requests that the ques- 
tion be certified to the Supreme Court and his request is granted. 
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% NEGLIGENCE »% 


(Other than Automobile) 


Railroad’s Liability—Where plaintiffs’ decedent was struck by 
defendants’ train while sitting on the track with his head 
down, it was for the jury to say whether defendants’ fireman 
should have at once signalled the engineer to stop the train 
upon observing the decedent on the track or whether he 
acted properly in waiting to test the effect of sounding the 
whistle (Stroud et al. v. Kurn et al., Trustees, St. Louis- 
San Francisco Ry. Co., St. Louis Ct. of App., Mo., J 403,059). 
Res Ipsa Loquitur.—The court, in action arising out of the 
derailment of defendant’s train, denied defendant’s motions 
for new trial and for directed judgment and adhered to its 
decision that the evidence warranted the application of the 
res ipsa loquitur doctrine and that defendant failed to rebut 
the presumption of negligence (Stanger et al. v. Union Pacific 
R. R. Co., U. S. Dist. Ct., D. of Idaho, f 403,054). Spread 
of Fire—Appellant who sustained damage as the result of 
a fire which appellee “wantonly, negligently or carelessly” 
allowed to spread from its right-of-way was entitled to the 
statutory penalty, in addition to the actual damages which 
the jury did award him (Wilson v. Yazoo & Mississippi 
Valley R. R. Co., Miss. Supreme Ct., J 403,047). Wire on 
Platform.—Appellee, who sustained injuries when his foot 
became entangled in a wire on appellant railroad’s platform, 
which caused him to fall in front of a train, was not entitled 
to a recovery, the evidence failing to show that the wire 
had been on the platform for such a length of time and 
under such circumstances as to charge appellant with notice 
of its presence (St. Louts-San Francisco Ry. Co., Kurn et al., 
Trustees v. Sommars, Ark. Supreme Ct., { 403,045). 


Landlord and Tenant.—Former opinion by court holding that, 
in absence of special agreement, there is no liability on part 
of landlord for injuries suffered by tenant due to defects 
in demised premises was withdrawn on suggestion of error, 
the fully developed facts showing that the landlord retained 
control over the steps and, therefore, was liable for a failure 
to use reasonable care to keep them reasonably safe (Hiller 
et al. v. Wiley, Miss. Supreme Ct., 7 403,048). Res Ipsa 
Loquitur.—In a suit by a tenant to recover damages for 
injuries sustained when she fell into an elevator shaft upon 
leaving an elevator operated by her, the trial court erred 
in giving instructions from which the jury could not fail to 
conclude that, as a matter of law, the elevator was within 
defendant’s control and that, accordingly, the doctrine of 
res ipsa loquitur applied (Meeker et al. v. Manhattan Hall 
Studios, Inc., N. Y. Supreme Ct., App. Div., § 403,051). 


Stores and Shops.—Defendant store was held liable for injuries 
sustained by plaintiff, a customer, when an employee of the 
store released a door which had been propped back, there- 
by causing the same to strike plaintiff (Rogers v. United 

Markets, Inc., Mass. Supreme Jud. Ct., J 403,053). 


Product Liability—Judgments in favor of plaintiffs for illness 
and death resulting from the consumption of sausage 
manufactured and packed in a container by defendant were 
affirmed on appeal (Swift & Co. v. Mabry, Admr., Ark. 
Supreme Ct., §/ 403,058). 


Explosions.—Defendant, who contracted to inspect and repair 
the “heating system” in plaintiffs’ home, was under no duty 
to inspect and repair the chimney and, therefore, was not 
liable for an explosion which resulted from a defective con- 
dition in said chimney (Cotz et al. v. Holland Furnace Co., 
U. S. Dist. Ct., W. D., Pa., $403,056). 


Pedestrian Injured—Abutting Owner’s Liability—Where a 
driveway which crossed a sidewalk was properly con- 
structed, had no defects or flaws and was substantially in 
the same form and shape as other driveways in the city, 
a pedestrian who was injured as the result of a fall while 
stepping from the sidewalk onto the driveway was not en- 
titled to recover against the abutting property owners (Daly 
v. Mathews et al., Calif. Dist. Ct. of App., 403,046). 


Automobile Showroom.—Plaintiff, who had gone to defendant’s 
automobile showroom with her daughter to discuss the 
purchase of an automobile, was denied a recovery for in- 
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juries sustained as the result of a fall at the exit, the court 
holding that her conduct in venturing into the darkness 
without knowing the. physical conditions surrounding her 
rendered her ilty of contributory negligence as a matter 
of law (Cumberland Motor Co. v. Noland, Tenn. Supreme 
Ct., 7 403,055). 

Permanent Waves—Head Burns.—Plaintiff recovered a judg- 
ment for head burns sustained as a result of the application 
of heat to her hair while she was being given a permanent 
wave by defendant (Pappas v. Desmarais, Mass. Supreme 
Jud. Ct., 7 403,052). 


Street Railways—Previous Accidents.—Evidence of previous 
accidents at the point where plaintiff was injured while 
alighting from defendant’s street car was admissible to 
show the character of the place and the danger to a passen- 
ger in its use (Irene N. Meyers v. Capital Transit Co., Frank 
G. Meyers v. Same, U. S. Ct. of App., D. C., $403,049, 
403,050). 

Restaurant Patron Injured.—In a suit by plaintiff to recover 
damages for injuries sustained when she struck her head 
against a board at the bottom of a balcony while ascending 
a stairway to a restaurant conducted by defendant on the 
balcony, the trial court erred in entering judgment n. o, y. 
for defendant (Neel v. Mannings, Inc. et al., Calif. Supreme 
Ct., | 403,060). 

Malpractice.—The trial judge properly directed a verdict for 
defendant physician, in a suit by the minor plaintiff to 
recover damages because of defendant’s alleged negligence 
in permitting broken needles to remain in a foot wound, 
thereby causing his foot to become infected and causing him 
additional pain and suffering (Steinmetz v. Humphrey, Ky. 
Ct. of App., § 403,061). 

Electrically Operated Doors.—Defendant, a company engaged 
in selling and repairing automobiles, was held liable for 
injuries sustained by plaintiff, a service station employee, 
when electrically operated folding doors were closed on 
plaintiff's arm through the negligence of defendant’s em- 
ployee, while plaintiff was on the premises for the purpose 
of delivering gasoline to defendant (Alles v. White Motors 
Co., Neb. Supreme Ct., § 403,057). 


* LIFE x 


Disability Benefits—Recovery of disability benefits under 
group policy was denied where plaintiff failed to prove that 
he was disabled and no proof of loss was furnished the 
insurer during the life of the policy (Head v. Provident Life 
& Accident Ins. Co., Tenn. Ct. of App., 502,597). Mis- 
statement of Age.—Compromise agreement entered into 
between insured and insurer when latter found that age 
had been misstated in application for policy barred subse- 
quent action to recover alleged underpayments (Misuraca 
v. Metropolitan Life Ins. Co., La. Supreme Ct., 502,605). 

Accidental Death—Burden of Proof.—Judgment for accidental 
death benefit was reversed where there was no evidence of 
any accident which contributed to cause death of insured 
(Dorsey v. The Prudential Ins. Co. of America, W. Va. 
Supreme Ct. of App., 7 502,600). Insured’s Misconduct.— 
Death of insured as result of gunshot wounds inflicted by 
another whom insured had robbed and threatened was not 
accidental (Metropolitan Life Ins. Co. v. Anglin, Ga. Ct. of 
App., ] 502,603). 

Incontestability Clause.—Insurer’s defense based on alleged 
violation of sound health clause was barred where, at time 
of contest, two year contestable period had expired (Re- 
serve Loan Life ins. Co. of Tex. v. Brown, Tex. Ct. of Civ. 
App., $502,598). Contest of Policy.—In action on policy, 
general demurrer and general denial filed within two years 
from date of issuance of policy constituted a sufficient con- 
test thereof within the meaning of incontestability clause 
(Trevino v. American National Ins. Co., Tex. Ct. of Civ. 
App., 7 502,599). 

Reformation of Policy.—Beneficiary was allowed to reform 
certificate which was postdated by the insurer without any 
notice to the insured and to recover under said_ certificate 
as reformed (Kentucky Home Mutual Life Ins. Co. v. Mar 
shall, Ky. Ct. of App., 7 502,601). 


Paragraph (¥) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Presumption of Death.—Court erred in limiting jury to con- 
sideration of only part of evidence in action where bene- 
ficiary under policy sought to recover death benefit relying 
on West Virginia statutory presumption of death (The 
Mutual Life Ins. Co. of N. Y. v. Blodgett, U. S.C. C. A, 
4th C., J 502,602). 


Death Benefit—Total Disability—Insured who worked effici- 
ently and for full pay up until the time he was discharged for 
violation of company rules was not totally disabled although 
it subsequently developed that he had a bad heart and 
should not have worked (The Equitable Life Assur. Society 
of the U. S. v. Davis, Okla. Supreme Ct., 502,604). 


Breach of Contract—Induced by Third Person.—Insurance 
agent stated cause of action against third person who 
wrongfully induced the insurance company to cancel such 
agent's contract, although contract was terminable at will 
of insurer (Ott v. Gandy, Ga, Ct. of App., 502,596). Sepa- 
rable Cause of Action.—Complaint alleging breach of agree- 
ment whereunder plaintiff was induced to retire from insurance 
business sounded primarily in contract, was separable as 
to the non-resident insurer defendant and was removable 
to the federal court (Green v. Industrial — and Health 
Ins. Co. et al., S. C. Supreme Ct., J 502,606). Substitution of 
Policy—Actual and punitive damages were allowed bene- 
ficiary of policy where insurer denied liability except for a 
limited benefit and in returning the policy which had been 
surrendered for collection, returned a different policy from 
that originally issued (Speed v. The American lV orkmen, 
S. C. Supreme Ct., 502,607). 


By-Laws—Extra Assessment.—Under statute providing that 
by-laws should not be deemed a part of insurance policies 
unless incorporated therein, by-law which provided for extra 
assessment was not binding on insured (Brandt v. Standard 
Mutual Life Assn., S. C. Supreme Ct., J 502,608). 


Misrepresentations in Application—Reinstatement.—To raise 
estoppel or waiver against insurer with respect to misrepre- 
sentations made in applications for reinstatements, it must 
be shown that insurer had knowledge of invalidating facts 
(Rippel v. Metropolitan Life Ins. Co., Conn. Supreme Ct. of 
Err., 502,609). Materiality—False representation in appli- 
cation for reinstatement materially affected risk of loss and 
hazard assumed and voided reinstatement (Dethmers, Admr. 
v. New York Life Ins. Co., U. S. Dist. Ct., W. D., Mich., 
¥ 502,610). 


Industrial Life Policies.—Judgment in favor of insurer on two 
industrial life policies, one of which had been surrendered and 
the other satisfied by payment under the facility of payment 
clause and in favor of the insured’s sister on a third policy 
was affirmed as against the claims of the administratrix 
(Fulforth, Admx. et al. v. Prudential Ins. Co. of America, 
Pa. Superior Ct., 502,612). 


*% AUTOMOBILE 


Insurance Questions—Splitting Commissions.—One, not a 
licensed insurance agent, could not solicit business for a 
licensed agent and, therefore, could not legally contract to 
split commissions (Black Motor Co. v. Baughman & Datron 
Ins. Agency, Ky. Ct. of App., 705,677). Declaratory Judg- 
ment.—In Kentucky it was held that an insurer was en- 
titled to have the extent of the coverage of its policy 
declared in the federal court and that the district court 
had improperly exercised its assumed discretion to refuse 
jurisdiction (Maryland Casualty Co. v. Faulkner et al., U. S. 
C.C. A., 6th C., $705,690). 


Conflict of Laws—Imputed Negligence.—In Utah, wherein 

Plaintiff was injured, the court refused to apply the com- 
munity property law of the place where plaintiff and her 
hus and resided and awarded her recovery in spite of her 
we and’s contributory negligence (W. W. Clyde & Co. v. 
yess, U. S.C. C. A, 10th C., 705,682). 


Operation” of Motor Vehicle—A motor truck—which could 
ag been found not to have been legally registered—was 
n “operation on a public way” within the meaning of a 


cited statute when it was struck by another vehicle while 
being pushed because it had run out of gasoline (Crofoot 
v. Rozewski, Mass. Supreme Jud. Ct., J 705,688). 


Carriers—Prospective Passenger Killed—A bus company was 
not liable for the death of a prospective passenger who was 
killed when struck by an automobile which swerved around 
the bus on the shoulder of the road to avoid striking the 
bus as it stopped (Consolidated Bus Lines, Inc. v. Alexander, 
Tenn, Supreme Ct., { 705,684). Admission of Evidence.—A 
transcript of testimony of witnesses in the suit by plaintiff's 
husband to recover for loss of her services by reason of her 
injury while alighting from defendant’s bus was admissible 
in _— personal injury suit (Bartlett v. Kansas City 
Public Service Co., Mo. Supreme Ct., 7 705,692). Duty to 
Heat Busses.—A carrier is required to exercise ordinary 
care to keep its busses reasonably and comfortably warm in 
cold weather and an instruction requiring the highest degree 
of care in this respect was erroneous (Southeastern Grey- 
hound Lines v. Davis, Ky. Ct. of App., J 705,694). A carrier 
was held answerable for the sickness of a bus passenger 
who was required, in freezing weather, to sit for two and a 
half hours in a broken down and unheated bus (Humphries 
v. Stokes Bus Line, S. C. Supreme Ct., §/ 705,702). 


Ownership of Vehicle—Dealer’s License Plates—The pre- 
sumption of a dealer’s ownership of a truck bearing its 
license plates was overcome by uncontradicted testimony 
that the truck had been sold (Buono v. Stewart Motor 
Trucks, Inc. et al., N. Y. Supreme Ct., App. Div., {| 705,687). 


Employer-Employee Relationship.—Evidence that defendant 
had given the keys to his car to one Gregory, whom he had 
hired to simonize his car, with instructions to go after rags 
and material, supported the conclusion that Gregory was his 
servant while driving on this errand (Gordon v. Peters et al., 
Ill. App. Ct., § 705,709). Insurance Solicitor.—An insurance 
company was held answerable for the negligence of its 
solicitor while driving his own automobile on a mission 
within the scope of his employment (Nail. Life & Accident 
Ins. Co. v. Morrison, Tenn. Supreme Ct., { 705,686). 


Maintenance of Playground.—The managers of private prem- 
ises were held answerable for the death of an infant tenant 
who was run over by a truck while playing in the play- 
ground maintained by defendants behind their apartment 
buildings (Hiecken et al. v. Eichhorn et al., St. Louis Ct. 
of App., Mo., ff 705,700). 


Pedestrians Injured.—Defendants were not held answerable for 
the death of a pedestrian, whose body was found in a ditch 
at the point where the driver defendant heard a “bump” as 
he drove his truck along the highway (Knight, Admr. v. 
Silver Fleet Motor Express et al., Ky. Ct. of App., 705,678). 
Wrecker’s Liability —No recovery was granted for the death 
of an individual who was killed when an automobile swerved 
around defendant’s wrecker and struck the truck which 
had been pulled from a ditch, knocking the truck against 
the decedent (Basham’s Admx. v. Witt, Ky. Ct. of App., 
§ 705,680). Assisting After Accident.—Plaintiff, who was 
assisting a motorist to attach to an automobile a trailer 
which had been overturned in a collision, recovered for 
injuries sustained when the trailer was struck by defend- 
ants’ automobile (Powell v. Drake et al., S. C. Supreme Ct., 
4 705,703). Directing Traffic—Plaintiff, in charge of the 
work of oiling the surface of the road, recovered for injury 
to his lame leg when he fell in an attempt to avoid defend- 
ants’ truck which swerved toward him as he attempted to 
direct traffic (Goodsell v. Brighenti et al., Conn. Supreme 
Ct. of Err., § 705,705). Crossing Street—A pedestrian, who 
looked in both directions and noticed that a nearby traffic 
signal was in his favor, recovered for injuries sustained 
while crossing the street in a diagonal direction (Rosen v. 
Goldstein, Conn. Supreme Ct. of Err., § 705,706). 


Garage’s Liability—Testing Brakes.—Plaintiff did not recover 
from a garage for injuries sustained when an employee, 
testing the brakes of the car in which she was sitting, 
applied the brakes suddenly, throwing her forward against 
the front seat (Tune v. Newton Chevrolet Co., Tenn. Su- 


preme Ct., § 705,695). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Guest Injured—Res Ipsa Loquitur.—The doctrine of res ipsa 
loquitur could not be applied to establish a prima facie case 
of gross negligence of a host whose car struck a tree, injur- 
ing a guest (Minkovitz v. Fine, Ga. Ct. of App., § 705,683). 


Opposing Traffic Collisions—Vehicle Pulled out of Line.—The 
mere fact that defendant’s bus turned to the left and crossed 
the center line was wholly insufficient to establish liability 
for injury sustained by plaintiff who swerved across the 
road to avoid the vehicle ahead when the driver thereof 
applied his brakes (Conley v. Crown Coach Co., Mo. Su- 
preme Ct., J 705,679). Left Turns.—Plaintiffs recovered for 
injuries sustained in a collision which occurred when an 
approaching vehicle turned left across the path of the car 
in which they were riding (Berryman v, Dilworth, Tenn. 
Supreme Ct., J 705,693). Error in submitting the case to 
the jury necessitated a new trial after a verdict on de- 
fendant’s counterclaim for damages resulting when plaintiff 
turned left across the highway in front of defendant’s ap- 
proaching car (Uitz v. Pollard, St. Louis Ct. of App., Mo., 
J 705,699). 


Railroad Crossing Collisions.—It was error to deny plaintiff 
recovery as a matter of law for the death of her intestate 
who was killed when the car in which he was riding struck 
a fast moving train about six feet back of the front of the 
locomotive (McMahon, Admx. v. Duncan, Admx., et al., Ill. 
App. Ct., 705,681). Private Crossing.—As a matter of law, 
a railroad company was held not answerable for injuries 
sustained by an individual whose automobile was struck by 
a train while negotiating a private crossing (Baker v. Tenn. 
Central Ry. Co., Tenn. Supreme Ct., § 705,685). Stalled 
Vehicle Struck.—In Massachusetts a railroad company was 
held answerable for the consequences of a collision which 
occurred when its train struck an automobile which had 
stalled on the crossing before the train came around a curve 
3,000 feet away (Canadian Pacific Ry. Co. v. Sullivan et al., 
U. S. C. C. A., Ist C., 7 705,696). Failure to Stop.—Plain- 


tiff was not conclusively guilty of contributory negligence 
because he failed to apply his brakes the instant he saw a 
train which approached without warning (Southern Ry. Co. 


v. Lyen, Ky. Ct. of App., J 705,708). 


Intersection Collisions—Riding on Running Board.—Plaintig 


recovered for the death of an individual who was killed 
while riding on the running board of a truck which collided 
with another vehicle at an intersection (Cosgrove, Admg. 
v. Shusterman et al., Conn, Supreme Ct. of Err., {| 705,704), 
Wrong Side of Road.—The physical facts indicated that, 
at the time plaintiff's automobile collided with defendants’ 
near the point where the intersection of two highways 
formed the apex of a triangle, plaintiff’s rather than defend- 
ants’ car was on the wrong side of the road (Noland, Jr, 
v. Fowler, et al., Va. Supreme Ct. of App., 705,707). 


Rear-End Collisions—The owner of the truck, stopped on an 


Illinois highway without legal reason and without warning 
to other motorists, was held answerable for injuries to the 
occupants of the car which struck the truck from the rear 
(Miller et al. v. Advance Transportation Co., U. S.C. C. A, 
7th C., 1 705,691). Left Turn of Forward Vehicle.—If plain- 
tiffs truck was turned left when defendant was but 30 feet 
behind, as claimed by defendant, then there was insufficient 
time, after defendant entered a position of peril, for plain- 
tiff’s driver to avoid the collision and defendant could not 
recover upon the humanitarian doctrine (Napier v. Ferris, 
St. Louis Ct. of App., Mo., | 705,697). 


Violation of Statute—Pollution of Creek.—Those responsible 


for the pollution of a creek in violation of a statute were 
not answerable for the death by drowning of a motorist 
whose car ran off a partially washed out bridge (Sinclair 
Prairie Oil Co. et al. v. Stell et al., Okla. Supreme Ct. 
{ 705,701). 


Release—Failure to Read.—Since defendant used no artifice to 


prevent plaintiff from reading the release signed by her and 
no emergency existed to excuse her from not reading it, 
plaintiff could not set aside the release upon defendant's 
alleged false statements as to the contents of the release 
(Southern Stages, Inc., et al. v. Fullington, Ga. Ct. of App., 
{ 705,698). 


Wrongful Death—The declaration of a former wife and the 


children of deceased was insufficient under the wrongful 
death statute because it did not allege that the decedent 
had not remarried since the divorce or that no widow sur- 
vived him (Southern Liquor Distributors, Inc. v. Kaiser, Jr., 
et al., Fla. Supreme Ct., 705,689). 


Paragraph (#) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units. 
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